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Malpractice Prevention Education for Oregon Lawyers 

Fee Disputes and Binding Arbitration -
Impact on PLF Coverage 

To thrive over the long term as a professional , 
you must be able to consistently and timely col
lect legitimately earned fees. A clearly written 
retainer agreement with the client is vital to avoid 
misunderstandings over payment of fees and to 
foster a satisfactory relationship . In drafting 
the retainer agreement, however, you need to be 
aware of how its terms might impact your cover
age for legal malpractice claims under the Profes
sional Liabi lity Fund (PLF) Primary and Excess 
Claims Made Plans (Plans). 

Consider the following hypothetical. A mal
practice claim is made against an attorney arising 
out of the attorney's work on a matter for a former 
client. The attorney's assignment is documented 
by a retainer agreement which, after describing 
the nature of the matter to be handled, provides 
that "all disputes arising under this agreement 
shall be resolved through binding arbitration, with 
the prevailing party entitled to an award of rea
sonable attorney fees and costs." The malpractice 
claim is made by the claimant as a counterclaim 
in a lawsuit fi led by the attorney for the purpose 
of collecting an unpaid fee. The claimant seeks 
economic damages allegedly due to the attorney's 
negligence, as well as the return of legal fees pre
viously paid and forgiveness of unpaid fees, plus 
reasonable attorney fees and costs incurred in the 
pending action. 

How might a retainer agreement containing 
terms such as those quoted above impact cover
age under the PLF's current Primary and Excess 
Plans? Both Plans are located on the PLF's Web 
site at www.osbplf.org, and you should fami liar
ize yourse lf with the current versions of the Plans . 
Terms of both Plans are substantially identica l for 
purposes of answering th is question. 

2008 PLF Annual Report 

The 2008 PLF Annual Re port is now 

available on the PLF 's Web sit e. Go to 

www.osbplf.org, th e n se lect Annual 

Repo rts under News and Information . If 

you do not have Internet access, call the 

PLF at 503-639-69 11 or 800-452- 1639 a nd 

request a copy. 

Fee Disputes Are Not 
Covered By the Plans 

Setting aside for a moment-the former client's 
counterclaim for economic damages for legal 
malpractice and focusing only on the attorney 's 
effort to collect the fee, Oregon attorneys in pri
vate practice need to be aware that disputes over 
payment of legal fees and costs are not within the 
coverage provided under the PLF Plans. This is 
true for three reasons. 

First, subject to all other terms and conditions, 
the Plans cover liability of an attorney and the at
torney's law firm (referred to in the Plans as Cov
ered Parties) arising out of a Covered Activ ity as 
defined in Section III of both Plans. Among other 
elements, a Covered Activity requires that the al
leged act, error, or omission on which the claim 
is based was committed by the Covered Party in 
rendering professional services in the Covered 
Party 's capacity as an attorney in private practice, 
or in fa iling to render profess ional services that 
should have been rendered in that capacity. Com
ments fo llowing Section III (which are included 
throughout the Plans fo llowing each section as 
an aid to interpreting the Plans) provide that the 
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definition of Covered Activity is intended to limit coverage 
to the Covered Party's conduct as a lawyer so that it does not 
include coverage for the commercial aspects of the practice 
of law, such as collecting fees or costs. 

Second, the remedy sought against a Covered Party must 
be Damages as defined in Section I of the PLans. Damages 
is defined as "money paid as compensation for harm or loss 
[and] does not refer to fines , penalties, punitive damages or 
exemplary damages, or equitable relief such as restitution, 
disgorgement, rescission, injunctions, accountings, or dam
ages otherwise excluded by this Plan." 

Third, coverage for fee disputes is excluded under Exclu
sion 1 0 of the Plans. That Exclusion provides that the Plans 
do not apply to any claim: 

"a. For the return of any fees, costs, or disburse
ments paid to a COVERED PARTY (or paid to any other 
attorney or LAW ENTITY with which the COVERED 
PARTY was associated at the time the fees, costs, or 
disbursements were incurred or paid), including but not 
limited to fees, costs, and disbursements alleged to be 
excessive, not earned, or negligently incurred; 

b. Arising from or relating to the negotiation, se
curing, or collection of fees , costs, or disbursements 
owed or claimed to be owed to a COVERED PARTY or 
any LAW ENTITY with which the COVERED PARTY 
is now associated, or was associated at the time of the 
conduct giving rise to the CLAIM; or 

c. For damages or the recovery of funds or prop
erty that have or will directly or indirectly benefit any 
COVERED PARTY." 

Consequently, in the above hypothetical, the former cli
ent's counterclaims for the return oflegal fees previously paid 
to the attorney and for forgiveness of the balance still owing 
are not within the scope of a Covered Activity or of Damages 
under the PLF's Plans, and are excluded under Exclusion I 0. 
Thus, those remedies are not covered by the Plans. Neither 
is the former client's claim to be awarded attorney fees and 
costs as the prevailing party under the retainer agreement 
since, again, the retainer agreement itself is entered into as 
part of the commercial aspects of practicing law. 

Binding Arbitration May 
Jeopardize Coverage 

The PLF's mission is to pay, in accordance with all terms 
and conditions of the applicable Plan, all sums a Covered 
Party becomes legally obligated to pay as money damages 
because of a covered act, error, or omission in rendering or 
fa iling to render professional services. Clearly, in the above 

hypothetical, the former client's counterclaim for economic 
damages arising out of the attorney's alleged negligence in 
working on the matter described in the retainer agreement is 
potentially covered under the PLF Plans. Absent other con
siderations, the PLF would therefore owe a duty to defend, 
and to potentially pay, those economic damages. 

However, suppose the judge assigned to the lawsuit 
ruled that, pursuant to the parties' retainer agreement, the 
entire dispute, including the claimant's counterclaim for 
damages due to the alleged malpractice, must be decided 
by binding arbitration. Suppose further that the arbitra
tor decided to award the claimant compensatory damages 
because of the malpractice, plus attorney fees and costs 
incurred in the action. 

If the parties' retainer agreement did not contain an ar
bitration clause, the claimant's malpractice claim would be 
decided in a court of law, with each party having the right to 
a jury trial and the right to appeal an adverse result. In the 
absence of the prevailing party attorney fee clause, neither 
side would be awarded attorney fees in the action because, as 
a general proposition, attorney fees are not recoverable in an 
action for legal malpractice. See Brookshire v. Johnson , 274 
Or 19, 21 , 544 P2d 164 (1976) (in the absence of express au
thorization by statute or contract, under Oregon law neither 
party in a lawsuit is entitled to an award of attorney fees). 

Two provisions of the PLF Plans are relevant. One is Ex
clusion 20 in both Plans, which provides in relevant part that 
the Plans do not apply to any claim "for liability based on an 
agreement or representation, if the Covered Party would not 
have been liable in the absence of the agreement or represen
tation .... " As a result, coverage for payment of the attorney 
fee award would be excluded, since that liability would not 
have existed in the absence of the retainer agreement. As an 
aside, perhaps you should consider whether you realistically 
stand to gain anything from routinely including a prevail
ing party attorney fee provision in your retainer agreements. 
Chances are that if you are having such difficulty collecting 
the fee that enforcement procedures are necessary, it may be 
because the client has no money to pay your fee. Thus, in
cluding such a clause is often unwise since in many cases 
only the client stands to benefit from it. 

With respect to potential application of Exclusion 20 to 
coverage for the arbitrator's award of compensatory damages 
for the malpractice, without the retainer agreement the case 
might still have been assigned to arbitration, but the arbi
tration would not have been binding. Because the retainer 
agreement makes the arbitrator's award binding, coverage 
for liability imposed by the arbitrator for the compensatory 
damages may also be subject to the same exclusion. 

Beyond that, Section IV of both Plans gives the PLF the 
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"sole right to investigate, repair, settle, designate defense at
torneys, and otherwise conduct the defense and repair of any 
claim." Any retainer or other agreement made with a pro
spective client that reduces or negates the PLF 's rights under 
its Plans may prejudice its ability to defend the Covered Party 
or to satisfactorily resolve an otherwise covered claim. For 
example, the right to appeal from an adverse result at trial is 
often vital to the successful defense of a malpractice claim. 
There is, of course, no right to appeal an award made in bind
ing arbitration. By committing the PLF to binding arbitration, 
the Covered Party potentially jeopardizes coverage that may 
otherwise exist. 

Summary 

The PLF's goal is to serve Oregon lawyers and the public 
in a way that fully protects Covered Parties within the plain 
meaning of the Primary and Excess Claims Made Plans. The 
PLF also respects the importance of clear and unambiguous 
retainer agreements, including those that provide for resolv
ing fee disputes through binding arbitration. 

On the other hand, it is important to understand that fee 
disputes are not covered by the Plans. Fee disputes are not 
within the scope of a Covered Activity because they arise out 
of the commercial aspects of practicing law rather than out 
of the attorney's professional services as a lawyer. In addi
tion, claims for the reduction or forgiveness of fees, or for 
the return of fees already paid, are not within the definition of 
Damages. Further, fee disputes are excluded under Exclusion 
10 of the Plans. 

For claims that are potentially covered by the Plans, it is 
important to make sure your retainer agreement does not in
advertently obligate you or the PLF to a course of action in 
handling claims that is different from what the Plans them
selves provide. Exclusion 20 in both Plans excludes cover
age for liability assumed by contract. Moreover, to the extent 
your contractual obligations prejudice the successful defense 
or settlement of claims that are potentially covered, you could 
be jeopardizing the protection you paid for as a Covered Party. 

The bottom line is that a carefully drafted retainer agree
ment is vital to a satisfactory relationship between you and 
your client. Just be mindful of the above considerations when 
preparing yours so that any commitment you make for bind
ing arbitration and a prevailing party fee award applies only 
to the fee dispute and not to a potential malpractice claim. 

ROGER WESTENDORF 

PLF CLAIMS AnoRNEY 

Thanks to the PLF Claims Department for their assistance 
with this article. 

Lessons from 
Securities Litigation 

Choose your clients carefully. That is the golden rule 
when it comes to representing clients who are d,oing securi
ties offerings. The risks faced by attorneys who represent 
clients doing securities offerings were evidenced by the re
cent $6 .2 million settlement paid by a Reno law firm that 
represented a Bend-based real estate investment operation. 

The securities laws present unique challenges and risks 
for attorneys practicing in Oregon. First, the tenn " secu
rity" is broadly defined; hence, the securities laws cover a 
wide range of investments. Second, attorneys who "mate
rially aid" in their client's securities offerings can be held 
jointly and severally liable for their client's violation of the 
securities laws. Due to a combination of these factors , well
intentioned attorneys can find themselves subject to claims 
brought on behalf of investors who invested in their client's 
failed business transactions. 

To protect yourself from liability, you must be able to 
identify what constitutes a security. This is not an easy task 
given that the term "security" is broadly defined. Most attor
neys readily identify stock as a security. However, the defini
tion of a security includes many other forms of investment, 
including promissory notes and "investment contracts." 
The courts have defined certain rules for determining when 
a promissory note constitutes a security, but those rules start 
with the presumption that the promissory note is a secu
rity. Transactional attorneys should also evaluate whether 
their client's deals may constitute an "investment contract" 
and thus a security. In general, an "investment contract" is 
formed when there is an investment of money in a common 
enterprise with the expectation of profits derived from the 
efforts of others. A wide variety of transactions have been 
classified as " investment contracts," including the sale of 
fractional interests in race horses - Marshall v. Harris , 276 
Or 44 7 (1976); undivided interests in real property - State 
of Oregon v. Jacobs, 55 Or App 406 (1981); and interests in 
master music recordings - Cleveland v. Jerden Industries, 
Inc. , 1985 US Dist LEX IS 23 7 4 7 (Or Dist Ct 1985). In re
cent years, the structures used to finance real estate transac
tions have become increasingly elaborate and creative. You 
should review these types of transactions carefully to de
termine whether a security may have been created. A num
ber of good summaries explain what constitutes a security, 
including those found in Chapter 15 of Advising Oregon 
Businesses (Oregon CLE 2001, Supp 2007) and Chapter 6 
of Fundamentals of Real Estate Transactions (Oregon CLE 
1992, Supp 2001). However, even with careful research, you 

Continued on page 4 
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may still be uncertain whether or not a particular transaction 

involves a security. In these situations, it is prudent to take 
the safe path and assume the transaction involves a security. 

Being able to identify a security is critical. If a security is 
sold in violation of the Oregon securities laws, the investor 
has a right of rescission against the seller of that security. Es
sentially, this right allows the investor to recover the amount 

of the investment, statutory interest, and potentially attorney 
fees. ORS 59 .11 5(3) provides that every person who materi
ally aids in the sale of a security is jointly and severally li
able with, and to the same extent as, the seller. The Supreme 
Court of Oregon, in Prince v. Brydon, 307 Or 146 (1988), 
held that an attorney who had advised his client concerning 
the requirements for private placements of limited partner
ship interests, drafted the limited partnership agreement, 
and prepared portions of the offering circular had "ma
terially aided" in the sale of a security as contemplated in 
ORS 59.115(3) . The reasoning is that an attorney "materi
ally aids" in the sale of the security by having his or her 
"knowledge, judgment and assertions" reflected in the offer
ing documents. Id. at 149. 

If you materially aided in the sale of a security, you can 
avoid liability by sustaining the burden of proof that you did 
not know ano, in the exercise of reasonable care, could not 
have known of the existence of facts on which the liability is 
based. This "due diligence" defense provides a measure of 
protection. However, it is important to consider that securi
ties claims arise after an investment has failed . Against the 
backdrop of a failed deal and with the benefit of hindsight 
running in favor of the investor, you can face a difficult chal
lenge proving that your actions were, in fact, reasonable. 

What can you do? First, accept that ignorance is not 
an excuse. Ignoring the requirements of the securities laws 
places you at great peril. This is true whether you consider 
yourself a "securities lawyer" or not. If the deal involves a 
security and you do not feel sufficiently competent to handle 
the matter, refer the securities work to another attorney. 

Second, insist that your client structure the offering in a 
manner that complies with the securities laws and fully co
operate in disclosing the risks associated with the proposed 
securities transaction. This can become an issue when a cli
ent is desperate for capital or otherwise unwilling to pay the 
legal fees necessary to comply with the applicable securities 
laws. lt can also become an issue when a client is under time 
constraints to close a transaction. In these situations, you 
cannot escape liability by merely advis ing your client of the 
risks associated with not complying with the securities laws. 
If your client refuses to structure the offering in a manner 
that complies with the securities laws, you should walk away 

from the deal. 

Third, keep in mind that although certain elements of 
the securities laws provide very clear guidance on what is 
required, many of the rules involve inherently subjective de
terminations. For example, a person may not sell a security 

by means of an untrue statement of material fact or omit a 
material fact necessary in order to make the other statements 
made, in light of the circumstances under which they are 
made, not misleading. ORS 59.115. What is "material" is a 
subjective determination. Due to these subjective determina
tions, it is not possible for you to completely insulate your
self from a claim. This is especially true when the investor 
can look back with the benefit of hindsight and question why 
certain disclosures were or were not made. While experience 
and careful research can help mitigate a large portion of these 
risks, such risks cannot be eliminated either for you or your 
client. Given that securities work will always involve some 
inherent level of risk, the golden rule is to choose your clients 
carefully. If you do not feel confident about the offering or 
have reservations about the client, you should strongly con

sider passing on the work. 

Similarly, encourage your clients to select their investors 
carefully. Both you and your client should feel confident that 
the investor is sufficiently sophisticated and knowledgeable 
to understand the risks involved with the particular invest
ment. In addition, both you and your client should consider 
whether the investor can afford to lose the investment and 
how the investor might react to such loss . 

To summarize, keep the following rules in mind to help 
minimize your potential exposure to liability under the secu

rities laws: 

• Know how to spot a security. 

• Do not ignore the securities laws. 

• Insist that clients comply with the securities' laws. 

• Encourage your clients to select their investors 
carefully. 

• Choose your clients carefully. 
T HOMAS M. TONGUE 

ScHWABE W ILLUAMSON & W vAn PC 
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Tax Tips for Family Law 
Lawyers 

Family law attorneys can find themselves in trouble if 
they are not familiar with tax laws. The following are tips 
to help family law attorneys avoid some of the biggest traps 
in this area. 

·Sale of the Family Home 

Under 26 USC § 121 , an individual may exclude from 
income up to $250,000 of gain from the sale of a principal 
residence if he or she owned and occupied the property as a 
principal residence for two out of the last five years. Married 
couples filing jointly can exclude up to $500,000 if either 
spouse meets the two-out-of-the-last-five-years test. A di
vorced spouse can attach the ownership of the former spouse 
for purposes of meeting the test but can still only exclude up 
to $250,000. 

Tax Tip: It may make sense for the parties to sell a low
basis, highly appreciated residence before the divorce is final 
to maximize the $500,000, but they must still be married at 
the end of the tax year to maximize the exclusion. 

Spousal Support 
Spousal support is tax-deductible to the payor (and tax

able income to the payee) under 26 USC §7l(a) and §215 if 
the payments are made in cash and: 

1. The payment is received by a spouse or ex-spouse un
der a divorce or separation instrument; 

2. The applicable instrument does not identify the pay
ment as not deductible to the payor and not includable in the 
income of the payee (an opt-out provision); 

3. The payor and payee are not members of the same 
household when the payment is made (there is a limited ex
ception to this) ; and 

4. There is no liability to make any such payment after 
the death of the payee ex-spouse. 

Tax Tip: Make sure that the spousal support is designated 
to terminate at the death of the payee each time it is refer
enced, even in the Money Judgment summary. See Fifthian 
v. United States, 90 AFTR2d (RIA) 6210 (9th Cir. 2002), in 
which the Ninth Circuit affirmed a district court ruling that 
held payments were not tax-deductible alimony because the 
Money Judgment section did not state that the spousal sup
port payments terminated at the death of the obligee. Despite 
such language in the body of the judgment and the property 
settlement agreement, the court found ambiguity and gave 
greater weight to the Money Judgment section because it was 
certified by the lawyers. 

Tax Tip: Be careful of stair-stepping spousal support 
down too fast. Under the front-loading rules of 26 USC 
§7l(f), if alimony decreases too rapidly, some portion will be 
reclassified (recaptured) as property settlement. The calcula
tion is complicated, but be mindful of recapture if the annual 
alimony amounts decrease by more than $15,000 a year in 
any of the first three years of payments. 

Property Settlement 

Under 26 USC §1041 , no gain or loss is recognized on 
the transfer of property between spouses, or between former 
spouses if the transfer is incident to divorce . A transfer is 
considered incident to divorce if it occurs within one year 
of the end of the marriage or is " related to" the cessation of 
the marriage. Under the regulations, a transfer is presumed 
"related to" the cessation of the marriage if it is pursuant to a 
divorce instrument and occurs within six years of the cessa
tion of the marriage. 

Tax Tip: The six-year period is only a presumption. 
Sometimes transfers incident to divorce need to occur out
side the six-year window. In such cases, the divorce instru
ment should clearly designate the transfer as tax-free under 
26 usc §1041. 

Tax Tip: The redemption of corporate stock or other busi
ness interest in a closely held entity can be a trap for the un
wary. Unexpected ordinary income dividend treatment may 
occur in the corporate context if the tax ramifications are not 
clearly defined in the divorce instrument. See Treas. Reg. 
1.1 041-2( c) for the particulars of allocating the tax burden. 
In the partnership and limited liability company context, the 
deemed relief of entity liabilities under 26 USC §752 may 
result in taxable income when the transferor assumed that no 
tax ramifications would occur due to Section I 041. 

Stock Options 
Stock options come in two forms for income tax purpos

es : incentive stock options (ISOs) (See 26 USC §§421-424) 
and non-qualified stock options. ISOs are generally non
transferrable. See 26 USC §422(b ). Stock received from 
the exercise of an ISO may be transferred incident to di
vorce, and such transfer will not be a disqualifying transfer. 
See 26 USC §424(c)(4) . 

Non-qualified stock options are freely transferrable, un
less restricted by the governing instrument. The IRS, in Rev. 
Rul. 2002-22, held that the transferee spouse will recognize 
the income from the exercise of a non-qualified stock option. 

Tax Tip: The exercise of a non-qualified stock option will 
trigger tax withholdings . Under Rev. Rul. 2004-60, the em-

Continued on page 6 
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Oregon eCourt Update 

The Oregon Court of Appeals implemented eFiling 

on January 30, 2009. Due to state budget shortfalls, 

the implementation schedule for the Oregon eCourt 

Program has been adjusted. · The Oregon Judicial 

Department is moving forward with electronic content 

management (ECM) for small claims and forcible entry 

and detainer (FED) case types in two pilot courts 

(Multnomah and Yamhill counties) in July and August 

2009. The remaining pilot sites (Crook, Jackson, and 

Jefferson counties) will begin implementation of ECM 

in November 2009. E-filing for all pilot counties will 

begin in spring 2010. You can access the Oregon eCourt 

newsletter at www.ojd.state.or.us/OregoneCourt/ 
newsletter.htm. 

ployer is required to withhold a 25% flat supplemental wage 
rate for income taxes and additional amounts for FICA and 
FUTA taxes. The transferee needs to factor these amounts in 
valuing the options. The transferee will get the credit for the 
income tax withholding, but the FICA and FUTA taxes are 
credited to the transferor's account for purposes of calculat
ing future benefits. 

Dependency Exemptions 
The tax laws contain a number of favorable provisions for 

the support of a dependent child or other dependent. These 
provisions include the dependent exemption, the child tax 
credit, the child and dependent care credit, the earned in

come credit, and the Hope and Lifetime Learning Credits. 
To qualify as a dependent under 26 USC § 152, a child must: 

l. Be the taxpayer's natural or adopted child, stepchild, 
eligible foster child, sibling, or descendant; 

2. Reside with the taxpayer for more than half the year; 

3. Be under the age of 19, or 24 if a full-time student, 
or permanently disabled; and 

4. Not have provided more than half of his or her own 
support. 

For purposes of claiming the dependent exemption, under 
26 USC § 152( d), a taxpayer may claim another individual , 
who is not the taxpayer's child, as a qualifying relative if: 

1. The individual is related to the taxpayer, including an 
individual, other than a spouse, who has the same principal 
place of abode as the taxpayer and is a member of the tax
payer's household; 

2. The individual 's gross income is less than the exemp
tion amount; 

3. The taxpayer provides over half of the individual's 

support; and 

4. The individual is not a qualifying child of the tax
payer or anyone else. 

The taxpayer could also claim the Hope and Lifetime 
Learning Credits for such an individual. 

In the divorce context, the custodial parent is entitled to 
claim a qualifying child unless the custodial parent signs an 
instrument releasing the right to the dependency exemption to 
the non-custodial parent. The preferable approach is to have 
the custodial parent sign an IRS Form 8332. The release of 
the dependency credit also releases the child tax credit, but not 
the child care credit, earned income credit, or head of house
hold status. 

Tax Tip: The custodial parent is defined as the parent with 
whom the child spends the most overnights. If the parents 
share equal parenting time, the custodial parent is the parent 
with the higher income. This rule is only relevant if the cus
todial parent has not effectively released his or her right to the 
exemption. 

Tax Tip: The circuit court handling the divorce has no ju
risdiction to allocate the dependency exemption to the non-cus
todial parent. The divorce decree itself is insufficient, unless it 
contains all of the information required by the regulations and 
on IRS Form 8332, including the custodial parent's signature. 
See Mace v. Comm 'r, T.C. Summ. Op. 2005-89. 

Domestic Partners and 
Unmarried Individuals 

Due to the Federal Defense of Marriage Act, P.L. 104-199 
(1996), 1 USC § 7, registered domestic partnerships are not 
recognized for federal income tax purposes. In addition, many 
same-sex and opposite-sex couples for whatever reason never 
take the step to register or marry. When these couples split up, 
payments or transfers of property will not be covered by the 

tax rules above. 

Tax Tip: The parties should agree on the tax consequences 
of any payments or transfers in any settlements. Otherwise, 
the transferor may issue an IRS Form 1099 to claim a deduc
tion and the transferee will bear the burden of proving that the 
amounts or property received were gifts or in exchange for 
property, not compensation income. See Reynold v. Comm 'r, 
T.C. Memo 1999-62, and Yang v. Comm 'r, T.C. Summ. 
Op. 2008-56. 

M ICHAEL c. W ETZEL 

F ITZWATER M EYER, LLP 

The author would like to acknowledge David G. Gannett, of 
David G. Gannett LLC; and the late Joseph Wetzel, for their 
contributions to the material for this article. 
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Increase Your Productivity 
and Bill More Time 

No matter how many hours you work, the ones that are 
billed to clients serve as the productivity measure in law 
firms. If you are a sole practitioner, hours billed represent 
your income potential. In addition to the financial rewards, 
more billed time generally means better performance for the 
individual lawyer. The goal under these standards, then, is to 
bill more time. 

You can increase the billables attributed to you in three 
ways: ( 1) improved legal skills, (2) increased leverage of oth
ers, if you work in a firm, and (3) better use and capture of the 
hours you ' re working. The first and second come with expe
rience. The third will immediately produce results in hours 
gained, one-tenth at a time. Consider the math: 

0.1 (hours) x 5 (days/week) x 48 (workweeks/year) 
= 24 extra billable hours 

Here are ways to gain more billable hours in the day, six 
minutes at a time. 

Managing E-mail 
To gain valuable minutes throughout the day, fine-tune 

your use of e-mai l by taking the following steps. 

Turn off new message notifications. These notifica
tions are a huge distraction because they create internal 
noise: "What am I missing?" or "Oh, not another thing to 
do!" Or worse, you instantly stop to look at the new message 
and lose focus on whatever you were doing. Set regular times 
to check your e-mail to stay abreast of what's happening, but 
don't watch your in box constantly. 

Remove your work address from personal lists. 
Keep your inbox uncluttered to reduce the time wasted cull
ing through it. Get rid of automatic feeds that don ' t relate to 
work, such as the weather report, the special of the day at 
your favorite online retailer, and sporting event scores. 

Get off unnecessary professional and interoffice 
lists. These also represent a distraction from your work. 
Draft a polite, professional e-mail to the list manager asking 
to be removed if it's not imperative that you receive cer
tain e-mails . Likewise, unsubscribe from e-publications you 
don't read. Most professional purveyors provide a simple 
unsubscribe mechan ism for this. Take advantage of it. You 
can always resubscribe. 

Spot review your inbox from home. Yes, you're 
working away from the office after hours, but this is the 
new professional landscape. If you can quickly reply to 

simple requests and handle just a few small items in the 
evening, they'll be on someone else's desk - and not yours 
- in the morning. 

Sequestering 
It's not just for juries . The idea is to find a place or pro

cess that provides you with uninteiTupted time to get top
priority work done. This doesn't mean holing up all day or 
leaving the country. You're looking for a defined period each 
day - say one to two hours - when you are able to focus on 
the tasks of highest concern. 

Privatize your office. Close your door and put your 
phone on "Do Not Disturb." If people continue to interrupt 
you, put a DND sign on your door. You can make it light 
"Great Mind at Work, Please Don't Knock" or "Out to Work, 
Back at X:XX O'Clock" - but make it clear. 

Establish a secondary workplace. If your firm has a 
library, go there. If the firm or office building has a small 
conference or caucus room, go there. Even an empty office 
will do . Take only the things you're going to work on, and sit 
down and do them. 

Try telecommuting. Consider coming in late or going 
home early to gain quiet work time one day a week. But re
member, if you're going to do this, you must genuinely com
mit to getting the work done. Any temptation to dally wi ll 
undermine your objective of increasing performance, so be 
very careful. 

Learn how to say no. Inevitably, you will still be in
terrupted on many occasions. This· is when it is imperative 
that you politely but unmistakably explain that you're not 
currently available and you'll get back to the person post
haste when you are . It's an opportunity to retrain those you 
work with - you are enlisting their help to increase your 
productivity. 

Capturing All Billable Time 
The statistics are clear: You can lose 20 percent of 

your billable time if you don't write it down immediately 
on completing the work. So track it constantly throughout 
the day! 

Get client/matter numbers at inception. When 
you're handed a file or you engage in a case-related 
discussion with another lawyer, ask for the client/matter 
number up front. This will do two things: (I) make it clear 
that you ' re going to bill the time you work; and (2) eliminate 
the need for you to chase down the number later, which, of 
course, wastes billable time! 

Continued on page 8 
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Bill all e-mail correspondence. Copy yourself or your 
assistant on all e-mails or forward a copy of the e-mai l to 
yourself or your assistant with the c lient, matter, and billable 

time in the subject line. Here is your track record of what 
work you've done. If necessary, the e-mail can be used to 
help create an entry in the firm's billing program. You did the 
work, so make sure that it's captured. 

Complete your daily timesheets by day's end. The 
best practice is to keep a running log oftime (software-based 
or otherwise) of everything you do as you do it. Ifyou 're a 
paper person, then you need to aggregate and compile the list 
for your billing program before leaving the office that day. 
Even if your memory rivals that of the elephant, you will 
miss things if you don ' t do this every single day. Recall our 
earlier math - one missed tenth of an hour each day translates 
to 24 lost hours a year. 

Implementing some or all of these suggestions will defi
nitely increase your productivity. Better productivity will 
improve your compensation and sense of accomplishment. 
In turn, your increased accomplishment will produce greater 
career satisfaction - and the extra cash you gain in the pro
cess won't hurt either. 

PAuL BuRTON 

ViSION MECHANIX LLC 

Paul Burton is a former corporate finance attorney and 
software executive. He works exclus ively with lawyers 
and law firms, providing practice management consult
ing, training, and coaching. Paul can be reached at 
www.visionmechanix.com. 

PLF Board Positions 

The Board of Directors of the Professional Liability 

Fund is looking for two lawyer members to 

each serve a five-year term on the PLF Board of 

Directors beginning January 2010. Directors attend 

approximately six two-day board meetings per 

year plus various committee meetings. Directors 

are also required to spend a considerable amount 

of time reading board materials between meetings 

and participating in telephone conference calls . 

PLF policies prohibit directors and their firms from 

prosecuting or defending claims against lawyers. 

Interested persons should send a brief resume by 

July 31, 2009, to Ira R. Zarov, Professional Liability 

Fund, PO Box 231600, Tigard , OR 97281 -1600. 

Do You Need a 
Personal Digital Assistant? 
Once just a coo l techie tool, the personal digital assis

tant (PDA) has become a necessity for many lawyers. But 

just what is a "personal digital assistant"? If the term is not 
fami liar, perhaps you have heard of a Palm or Palm Pilot. 
A lthough Palm is a brand name of a particular line of PDAs 
and PDA operating system software, it has become almost as 
synonymous with PDA as Kleenex has with tissues. 

A PDA enables you to have instant access to a multitude 

of important information and tools, including calendar, ad
dress book, tasks, notes, expense tracking, time recording, 
and much more. It is estimated that over 10,000 programs 

are available for the various PDAs. While some are free, 
shareware programs are avai lab le for a nominal charge, and 
others can cost anywhere from $20 to $100. The bottom 
line, however, is that a PDA can have a positive impact on 
your bottom line. It enables you to work smarter instead 
of harder, to make downtime billable or at least productive 
time, and to capture time or costs that might otherwise slip 
through the cracks. 

Since the Palm OS is the most popular PDA on the mar
ket, there is increasing integration with leading case man
agement, legal research, and time and billing packages. You 
can synchronize client contact and case data from Abacus, 
Amicus Attorney, and Time Matters. Westlaw's new wire
less clipping application allows you to find, download, and 
KeyCite your legal research. Timeslips and Timesolve pro
vide Palm-based applications that you can use to keep up on 
time and expenses and then insert them into your desktop 
app li cation. 

Today's PDAs are powerful and offer a variety of ad
ditional functions. For examp le, attachments such as head
phones, memory sticks or cards, and docking interfaces 
can add compatibility for playing MP3 music or taking 
digital photos. A full-size stowaway keyboard transforms 
the PDA into a mini laptop. You can utilize your down
time at the doctor's office, airports, or even waiting for 
your case to come up in court by reading your e-mai ls, the 
newspaper, or your favorite book. By purchasing a PDA 
with wire less Internet capabi lities, you open the communi
cation doorway to e-mails, legal research , and even globa l 
positioning. 

Visit www.pdaJD.com to find the best sites, add-ons, 
and capabil ities for lawyers. Th is site lists articles, re
sources, product reviews, links to other helpful Web sites, 
and has a lot of other useful information - all for the legal 

professional. 
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How Do You Select the PDA That's 
Right for You? 

The first step should be to determine what desktop/net
work application software you want to link with the PDA 
and what operati ng system is required for the PDA to ta lk 
with the software. Most PDAs will link with Outlook, but if 
you are using case management software, be carefu l to find 
the proper PDA that works with the program you are using. 

You can use two methods to input information on a PDA 
- a stylus or a keyboard. Using a sty lus is fine for enter
ing small amounts of text, but the keyboard is the answer 
to real document generation. Most keyboards easily attach 
to your PDA, and some, like the BlackBerry, have bu il t-in 
keyboards. 

If you just want a contact manager, any PDA will satisfy 
your need. When you are considering editing and distribut
ing documents, using spreadsheets, or reviewing Microsoft 
PowerPoint presentations, your choices are reduced. There
fore, it is a good idea to determine what software you wish 
to use on your PDA to make sure it is available. 

Determine whether you need Internet access from your 
PDA. If receiving and sending e-mai l or accessing informa
tion over the Internet is important, you will need to include 
this option. Are you .going to interface the PDA with your 
cell phone to access the Internet, or will you need a PDA 
that can access the Internet directly? Since most attorneys 
already have a cell phone, it makes sense to get a convergent 
device (CPDA), one that combines telephone and PDA ca
pabilities in one device. The obvious advantage is carrying 
one piece of equipment instead of two. This device enables 
you to enter all your contact information (names, addresses, 
phone numbers) from your Outlook, case management, or 
relationship management software (e.g. , Goldmine or ACT) 
and makes it available for the ce ll phone to use. 

Battery life is critica l with PDAs. · You need to deter
mine how often you think you will use your PDA to make 
sure the PDA you choose wi ll meet that need. Some PDAs 
can perform for a month on a pair of AAA batteries; others 

PLF CLEs on Audio/Video 

Th e PLF 's spring 2009 CLEs, "The ,One For 

All: What Every Practitioner Must, Know 

About the Servicemembers Civil Relief Act 

(SCRA)", "Avoiding Malpractice in Family 

Law", "Employment Practices for Lawyers," 

and "Practical Law Office Solutions for Sole · 

and Small Firms" a re now available on audio/ 

vid e o from the PLF lending lib rary. To order 

a copy or to view the e ntire lib ra ry of CLEs, 

go to www.osbplf.org or cal l Jul ie We be r in 

PLF CLE Re so urces at 503-639-691 10 

barely last a day. Many PDAs contain internal rechargeab le 
batteries and accessories allow recharging almost anywhere. 

Other cons iderations inc lude memory (get rpore), the size 
of the monitor, and whether you want a color or monochrome 
monitor (get color for easier viewing). The Palm operating 
system has become the standard for most PDAs; other than 
Palm, Handspring and Sony have a wide variety of models to 
choose from that use the Palm operating system. Additiona l 
optional features keep improving, and it is now common to 
include an MP3 player, pager, modem, GPS, and digital cam
era. Many high-end models include built-in recording and 
p layback of MPEG-4 videos, built-in Bluetooth technology, 
a slot for a wireless LAN card, a charging cradle, or a USB 
connection for direct printing. 

There is also the popular Microsoft Pocket PC operat
ing system, which is available from Toshiba or HP/Compaq. 
Both come with co lor display and 32-Mb memory and work 
with Word, Excel, Outlook, and Windows Media Player. Op
tions include a built-in microphone and digital voice recorder, 
Bluetooth card, USE-connected fu ll -s ize keyboard, and inte
grated wi reless LAN connectivity. 

Continued on page 10 

The path to 
fulfillment begins 
with a phone call. 

Th e Oregon Attorney Assistance Program 
is here to help you through any personal 
or professional issue- confidentially and 
free of charg e. 0 

OAAP 

OREGON ATTORNEY 
ASSISTANCE PROGRAM 

Lawyers helping lawyers 
Call503.226o1057 ° 1.800.321.6227 
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Help New Admittees 

Are you interested in helping new lawyers 

by answering questions about your practice 

area? If so, share your experience practicing 

law by leading a roundtable discussion with 

new admittees at the PLF's Learning the Ropes 

luncheon on Thursday, November 5, 2009. Call 

Tanya Hanson at 503-639-7203 or e-mail tanyah@ 

osbplf.org if you are interested. 

Is a Smartphone the Better Choice? 

Demand for combination PDA/cell-phone devices -
called smartphones - is rising sharply. There are still reasons 
you might consider a standard PDA without cell-phone ca
pabilities. Smartphones are bulky compared with a regular 
cell phone, yet their screens are usually not as large as those 
of regular PDAs. That makes a PDA generally better than 
a smartphone for working with spreadsheets, viewing Web 
pages, or displaying photos and video. PDAs have also made 
advances in usability to compete with the growing popularity 
of smartphones, adding more memory, faster processors, and 
greater multimedia functionality. If you don.' t need Internet 
connectivity, a PDA is a much better value than a smartphone. 

Smartphones, as the name suggests, are something more 
than a cell phone. While most cell phones can hold contact 
data and some calendar information, smartphones include a 
full-fledged PDA. Prices for smartphones have been rising, 
as they add more multimedia features to compete with the 
iPhone. However, with careful shopping, rebates, and the 
willingness to commit to a service contract, some very ca
pable smartphones remain relative bargains. 

Smartphones require you to pay for data service as well 
as monthly cell phone charges, in addition to hardware costs. 
Total monthly wireless fees can easily cost over $100, de
pending on the carrier. But the beauty of a smartphone is that 
it saves you from carrying as many as six different devices, 
potentially replacing a cell phone, PDA, digital camera, MP3 
player, mini TV, and even a laptop. 

Lawyers currently rate the Kyocera smartphone the high
est. It works with Sprint and Verizon and uses the Palm oper
ating system. Other features and options include an expansion 
memory slot, wireless fax and modem, color display, MP3 
player, caller ID, voice dialing, hands-free speaker phone, 
GPS locator, and text messaging. It truly combines seamless 
integration of the PDA and cell phone in a sleek, lightweight 
piece of equipment with adequate battery life. 

While including PDA applications (address book, cal

endar, to-do lists, etc.), as well as telephone capabilities on 
newer models, the BlackBerry is primarily known for its ca
pability to send and receive e-mail wherever it can access 
a wireless network of certain cellular phone carriers. The 
BlackBerry has a built-in keyboard, optimized for "thumb
ing" (the use of only the thumbs to type) . System navigation 
is primarily accomplished by a scroll ball in the middle of the 
device. Some models also incorporate a push-to-talk feature, 
similar to a two-way radio. 

Apple's latest iPhone includes new software that adds 
Microsoft Exchange support for business and access to the 
iPhone App Store where hundreds - and soon to be thou
sands - of applications for work and play can be download
ed for free or at low cost. Hardware improvements include 
the capability to use AT &T's speedier 3G HSDPA network 
(where available) and greatly improved call quality. True 
GPS is also new, but most say the lack of turn-by-turn direc
tions limits its usefulness. The iPhone continues to excel at 
delivering the Internet and is a great multimedia player. Web 
pages display perfectly, and navigation on its touchscreen is 
great, although using the virtual keyboard can be a chore at 

times. 

The Apple iPhone 3G (estimated at $200 to $400 with a 
two-year AT&T service contract) is reported as an improve
ment on the original but is not without issues. One is cost. 
Though the upfront price has been dropped by $200 on both 
the 8-GB and 16-GB versions, the cost of the required two
year AT&T service contract has been upped by $10 a month , 
and text messaging is now an additional charge (estimated 
at $5 per month for 200 text messages) . Those extra charges 
more than offset the initial savings. AT&T remains the exclu
sive carrier for the iPhone. 

Also, while the iPhone 3G is truly remarkable in many 
ways, it continues to lack voice dialing, Bluetooth stereo au
dio, or phone-to-phone photo sending, and there 's no card 
slot for adding more memory. The sealed battery has to be 
returned to Apple when it reaches the end of its life. 

Conclusion 

PDAs, like all technology, are constantly being improved . 
Larger screens, more memory, and many new options are be
ing introduced daily. Find the one that is right for you and 
enjoy the benefits. 

D EE C ROCKER 

PLF P RACTICE M ANAGEMENT A DVISOR 
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.· Tips, Traps, and Resources 

Motion Practice Reminder: Oregon Chief Justice 
Order (CJO) 08-015 requires filing fees for the following 
trial and appellate motions and responses: (1) ORCP 21 
motions to dismiss, make more definite and certain, strike, 
and quash (such ORCP 21 motions filed jointly, in any 
combination, in one document are subject to one fee); (2) 
ORCP 46 motions to compel discovery; (3) ORCP 47 
motions for summary judgment; (4) ORCP 63 motions for 
judgment notwithstanding the verdict (JNOV) or recon
sideration; (5) ORCP 64 motions for new trial or reconsid
eration; (6) motions to reconsider rulings on the motions 
identified in CJO 08-015; (7) appellate motions to dismiss 
filed by a respondent; and (8) appellate motions to deter
mine jurisdiction. 

The fees apply only to those cases subject to a fee 
under ORS 21.0 I 0 and 21.110. The fees do not apply to 
juvenile, postconviction, habeas corpus, and involuntary 
commitment cases. 

Malpractice Alert: Thus far courts have been forgiv
ing of practitioners who fail to comply with CJO 08-015. 
Keep in mind, however, that failure to pay necessary fees 
provides grounds for rejecting a filing. Follow these prac
tice tips: 

• Update the instructions or procedures that accompany 
your motion forms to reflect applicable filing fees. 

resources to help lawyers succeed in a challenging fi
nancial environment. Visit www.osbar.org/resources/ 
economicresources.html and http://new.abanet.org/ 
econom icrecovery. 

Child Support Modifications: Effective May 7, 2009, new 
legislation and rules authorize the temporary modification 
of existing child support orders based on employment
related income loss. Temporary modifications are available 
only through the Division of Child Support (DCS) or the 
District Attorney offices. You can call the DCS 's Recession 
Response Team (RRT) at (800) 850-0228. The child support 
guidelines have also been revised. To see the rule changes, 
go to www.dcs.state.or.us/oregon_admin_rules/child_ 
support_rules/draft.htm. 

Flat Fee Agreements in Washington: The Washington 
Rules of Professional Conduct (RPCs) were recently amend
ed. For the unof~cial, annotated version, go to http://www. 
wsba.org/lawyers/ethics/rpc20092column01 01 09.pdf. 
For the official version, go to http://ww~.courts.wa.gov/ 
court_rules and select Rules of General Application. One of 
the more significant changes concerns fiat fee agreements, 
governed by RPC 1.5(±)(2). Washington practitioners are 
now required to explicitly inform clients that flat fees are 
subject to refund if the agreed-upon legal services are not 
completed. The rule provides sample language for use by 

• Double-check filing fees for your county before sub- practitioners and requires other disclosures. For more in-

mitting motions or other court documents subject to fees. 
There is no single circuit court fee schedule. 

• Give your bookkeeper/accounting department a copy of 
the current fee schedules in the counties where you practice, 
or show them how to locate this information online. 

formation, including practice tips, see "Washington Prac
titioners: Significant Changes to Rules Governing Flat 
Fees," available on the PLF Web site, www.osbplf.org, 
under News. 

Tech Tip- Voicemails to E-Mail: Use technology to have 

• Don't wait until the last minute to file any document. your phone messages transcribed and delivered directly to 

Last-minute filings leave no cushion oftime to correct mis
takes, such as failure to attach a fee check. 

See http://www.ojd.state.or.us/courts/circuit/ 
2007feenotice.htm for more information. 

Save Paper and Money: The average office worker could 
save 475 sheets of paper per year by reducing margins 
from the default setting of I inch to 0.50 inch. For an office 
of 100, this change will save about $500 a year on paper. 
And lots of trees, too! 

Economic Recovery Resources: The Oregon State 
Bar and the American Bar Association have compiled 

your inbox. VoiP providers and voicemail services both 
offer e-mail delivery. Learn more about VoiP at the ABA's 
free Legal Technology Resource Center: www.abanet. 
org/tech/ltrc/fyidocs/voip.html. 

To compare voicemai I services, visit http://www.business. 
com/directory/telecommunications/telephone_net
working/voice_mail/. Popular voicemail services include 
www.onebox.com/voicemail , www.evoicereceptionist. 
com, www.evoice.com , www.my1 voice.com/voicemail , 
www.freedomvoice.com, and www.MaxEmail.com. 
Most voicemail services support receipt of online faxes; 
many, if not all, offer free trials. 

Thanks to Ann L. Fisher, AF Legal & Consulting Services; and Beverly Michaelis and Dee Crocker, PLF 
Practice Management Advisors, for their assistance with these tips. 
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Contract Law: In Chalk v. T-Mobile USA, Inc. (March 27, 2009), the Ninth Circuit Court 
of Appeals held that the class action waiver in T-Mobile's arbitration agreement was sub
stantively unconscionable, an adhesive contract reflecting the parties' unequal bargaining 
power, and unenforceable as a matter of Oregon law. (www.ca9.uscourts.gov/datastore/ 
opinions/2009/03/27 /0635909.pdf) 

Arbitration/VIM Claim: In Bonds v. Farmers Insurance Co. (April l , 2009), the Oregon 
Court of Appeals held that the formal institution of arbitration proceedings under 
ORS 742.504(12)(a)(B) does not require offer and acceptance; either party can take that step. 
However, the court concluded that the formal institution of arbitration ~till required formal
ity as provided by ORS 36.635(1), and that the defendant 's consent-to-arbitrate letter to the 
claimant did not conform to this process. Thus, no UIM claim was available, because the two
year statute of limitations had expired. (www.publications.ojd.state.or.us/A 134011.htm) 

Tort Law: In Vaughn v. First Transit, Inc. (April 16, 2009), the Oregon Supreme Court held 
that for a public body to be held vicariously liable for tort claims based on the conduct of its 
private contractor who is an "agent," the public body must have had the right to control the 
agent's conduct giving rise to the claim. (www.publications.ojd.state.or.us/SOSS981.htm) 

Thanks to John R. Bachofner, of Bullivant Houser Bailey PC; and Maureen DeFrank, PLF 
Claims Attorney, for their assistance with these cases of note. 

Office out of control~ 

CJ You are not alone. ../11---1 ~ Practice 
Call for free and confidential ~~ 1!- Management 
law off1ce sys tem s f'VJ~ . 

~~~~ ass istance -~// Advtsors of the 
r~ / Professional Liability Fund 

r-; 503-639-691 I • 800-452-1639 Dee Crocker • Beverly Michaeli s • Shei la Blackford 
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